The Solicitor's has urged sweeping conclusions on the basis of
recitations of atypical, and inapt examples.  This is no substitute for
substantial evidence, the standard by which I must be guided.  Section
7(c) of the APA, requires that I measure both the qualitative and quantita-
tive sufficiency of the evidence in determining whether the Secretary has
met his burden of persuasion by a preponderance of the reliable, probative
and substantial evidence.  Steadman v. SEC, 450 U.S. 91 (1980); Charlton
v. FTC, 543 F.2d 903, 907 (D.G. Cir. 1976).

It is not enough that viewed in isolation the Secretary may have
adduced "such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion11 because at the trial level where the
evidence is pro and con, the judge sitting as trier of fact must evaluate
the credibility and weight of the evidence and must decide in accordance
with the preponderance of the reliable, probative and substantial evidence
in the record considered as a whole.  Steadman, supra, 78; Charlton,
supra, 907.  Thus, only where reliable and probative evidence preponderates
in favor of the existence of a challenged fact, such as the state of mind
of management or its individual members, will the Secretary meet his burden
of persuasion.  This does not mean proof to a certainty. Proof by a pre-
ponderance means only that proof which leads the trier of fact to find
the existence of a contested fact is more probable than its nonexistence.
McCormick, Evidence, 794 <2d ed. 1972).  This burden is not met, however,
by evidence which creates no more than a suspicion of the existence of a
predisposition to fire Mr. Bryant for reporting safety infractions.
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